CROSS MARKETING & MANUFACTURING AGREEMENT

THIS AGREEMENT, made this __ day of October, 2002 in Palatine, Illinois by and between CLEAN AIR ENGINEERING, INC., an Illinois corporation, with its principal place of business at 500 W. Wood St., Palatine, Illinois, 60067 (hereinafter referred to as "CleanAir") and  ENERGY & ENVIRONMENTAL MEASUREMENT CORPORATION a Montana corporation, with its principal place of business at 1744 Mullowney Lane, Billings, Montana 59101 (hereinafter referred to as "EEMC");

WHEREAS, CleanAir is engaged in the business of manufacturing, installing and servicing environmental engineering and test equipment; 

WHEREAS, EEMC is engaged in the business of manufacturing of engineered instruments and equipment; and

WHEREAS,  CleanAir and EEMC desire to enter into an agreement whereby CleanAir and EEMC will cross-market, manufacture, license and/or sell the others products.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, CleanAir and EEMC agree as follows:

1.
Definitions

(a) 
Manufacturer: 
The party who has a product, product line or technology to be sold by the other party shall be considered the "Manufacturer" under this agreement.


(b)
Reseller: The party who will receive Manufacturer's product, product line or technology for use in Reseller's sales, production or services shall be considered the "Reseller" under this agreement.


(c)
Product Worksheet: A Product Worksheet is an addendum to this master agreement setting forth the terms, conditions, specifications, restrictions, and compensation for each product, product line, goods and/or equipment to be cross-marketed, manufactured or sold under this agreement.

2.
Purpose

The purpose of this agreement is for CleanAir and EEMC to cross-market, cross-sell and utilize the each other's products and technology in sales to third party customers.  It is intended that each party will be the reseller of the other party's products during the course of this agreement, on a product by product basis, as set forth in "Product Worksheets" in a form substantially similar to Exhibit 1 attached hereto.

3.
Best Efforts

The parties agree to use their best efforts to market, promote and sell the products, goods and/or equipment set forth in any Product Worksheet signed by the parties.  The parties agree to fully cooperate with each other in regard to engineering, integrating and marketing each other's products to third party customers.

4.
Product Incorporation and Design

The parties agree that a Reseller may utilitize, integrate, enhance, modify or improve the design, functionality, input data, output data, and usage of Manufacturer's products, goods or equipment, including but not limited to using said products, goods or equipment in OEM units or special custom orders for end users.  Any Reseller design change, component change or modification to Manufacturer's product shall be reviewed by the Manufacturer for design approval and quality assurance.

5.
Product Export and Certification

Manufacturer shall provide Reseller with the minimum amount of product (units) required to have said product approved for export and/or certified for sale in any country or regional governmental authority.  The administrative cost for obtaining an export license, import license or certification from governmental regulators shall be borne by Reseller, unless Product Worksheet specifies otherwise.  


Manufacturer will provide Reseller with one demonstration product ("demo unit") for sales promotion purposes upon execution of Product Worksheet.

6.
Compensation/Payment Terms

Manufacturer shall be paid by Reseller for sales generated under Product Worksheets at the rate set forth in the worksheet addendum.  All compensation due Manufacturer shall be paid upon receipt of collected customer funds.  If customer funds are not collected within 120 days, Reseller shall pay Manufacturer its compensation.

7.
Advertising, Promotion and Trademark Use

The parties agree that each is granting to the other the right to use each party's name and trademarks in any advertising, promotions and product labels.  The parties agree that any advertising, promotional literature or trademark use will not dilute, tarnish or disparage the parties good will or reputations.

8.
Warranties

Manufacturer's warranties of its products shall be in writing and disclosed on each Product Worksheet.  Reseller's warranties to end users or customers shall not alter, amend, change or modify the Manufacturer's product warranties.

9.
No Agency

Even though CleanAir and EEMC will be marketing the other party's products, this master agreement and any Product Worksheet shall not be construed as a partnership, joint venture, joint enterprise or agency relationship between the two companies.  CleanAir and EEMC shall continue to operate as independent business enterprises. No CleanAir or EEMC employee shall be considered as a "shared or loaned" employee hereunder.  Each party is solely responsible for the payment of its own taxes, withholding, social security, employment taxes, health insurance and any other business benefits and expenses or its employees. Neither party shall have the right to contract, bind or obligate the other party to any contract, obligation to any third party.  


Any exceptions to this provision shall be made in writing, signed by both parties, and specifically limited to the work order, customer bid or project requiring both parties efforts to conclude that joint transaction or sale.

10.
Duties
(a)
Reseller agrees to: (1) properly document each sales contract in accordance with the policies and procedures established by Reseller; (2) not bind, contract or infer that it has the authority to bind Manufacturer to any sales contract or maintenance agreement without the prior written approval from Manufacturer; (3) publish and/or distribute and abide by all credit and other policies, procedures, and guidelines established by Manufacturer in connection with the solicitation of end users/customers, (4) immediately notify Manufacturer of any action or proceeding threatened against Manufacturer or Reseller by any person, firm, corporation, partnership or other entity should such fact come to his attention; (5) act in full and continuing compliance with the laws of the jurisdictions in which Manufacturer and Reseller are doing business.

(b) 
Manufacturer agrees to (1) properly manufacturer its products pursuant to the product specifications contained in any Product Worksheet; (2) to reasonably maintain inventories or products levels to meet customer demand; (3) to reasonably process and fill Reseller orders in a timely basis; (4) to review and approve any Reseller product design modifications or placements in a timely fashion.

11.
Term of Agreement

(a) This term of this Agreement shall commence on the 1st day of November,  2002 and shall last for ten (10) years.  

(b) This Agreement may be terminated if there has been a material breach of either (1) product sales figures, (2) compensation or (3) unauthorized product design changes which have not been cured within thirty (30) days of notice of breach. This Agreement then may be terminated by either party hereto by giving the other party sixty (60) days prior written notice of such termination.

12.
Confidentiality
(a) The parties acknowledge that each party may have access to certain trade secrets and other confidential information of the other party and of corporations, partnerships, and individuals affiliated or associated with each other, and that such information constitutes valuable, special, and unique property and such other corporations, partnerships and individuals. CleanAir and EEMC agree that they will not, during or after the term of his relationship, disclose any such confidential information to any person, firm, corporation, association, or other entity for any reason or purpose whatsoever except for information which is publicly known or in the public domain so long as it was not made known or placed in the public domain by either of them. Confidential information shall include, but not be limited to, trade secrets of CleanAir or EEMC, names of potential customers, the identity or location of existing or former customers, the contents of word processing or computer disks or other media, engineering plans, drawings, manuals, sample read‑outs, or trade secret memorandum. All confidential materials shall be marked "Confidential."

(b) In the event of a breach or a threatened breach by a party of the provisions of this paragraph, the aggrieved party shall be entitled to an injunction restraining the other party (disclosing party) from disclosing, in whole or in part, such confidential information. 

13. Non-compete

Both parties agree to not compete with each other for those products (hardware) described in the Exhibits of this agreement.
The non-compete agreement will extend beyond the ten (10) year life of this agreement for a period of five (5) years or if the agreement is terminated during the first ten years, for a period of the original ten years plus five years.

14. Binding Agreement

This agreement is binding on both CleanAir and EEMC and their current and future employees, representatives, successors and/or associates.  This agreement can not be sold or transferred to an independent party.

15. Arbitration, Provisions and Governing Law

CleanAir and EEMC shall submit all disputes arising out of this Agreement to binding arbitration before the American Arbitration Association. Any arbitrator's decision shall be set forth with findings of fact, rulings and judgment.  Any arbitration award shall be enforceable in the courts of the State wherein the party against whom enforcement is sought maintains a legal presence.

Any dispute shall be governed by the laws of the State of the defendant/respondent. For matters in regard to CleanAir products, it shall be the State of Illinois.  For matters in regard to EEMC products, it shall be the State of Montana.  The invalidity or unenforceablility of any provision or portion of any particular provision herein shall not affect the validity of any other provision. In addition, if it shall be determined that any provision violates the public policy of the State of enforcement or Federal statute, then such provision shall be reconstructed or modified to allow such provision to be in conformity with that State's public policy or Federal statute. With respect to all controversies for which arbitration is not available, such controversies shall be heard in a court of competent jurisdiction.

16. Notices

The addresses to which all communications must be sent pursuant to this Agreement are:

Clean Air Engineering:



EEMC:

William I. Walker




Ed Wadington

Clean Air Engineering, Inc.



EEMC

500 W. Wood St.




3730 N. Pellegrino Drive

Palatine, IL 60067




Tucson, AZ 85749

Either party may change its address by sending written communication of such change to the other party.  Effective notice shall be deemed on the date of mailing prepaid certified mail, return receipt requested first class mail, facsimile transmission with confirmation mailed by prepaid first class mail, or overnight courier delivery.

In witness whereof, the parties by their authorized representatives do hereby sign this agreement on the date first written above.

CLEAN AIR ENGINEERING, INC.


EEMC

By:____________________________

By:_________________________


President





President

EXHIBIT 1  (example of form)

PRODUCT WORKSHEET NO. ______

Cross-Marketing & Manufacturing Agreement

CleanAir/EEMC

Manufacturer:
____________________________

Reseller:
____________________________

1.
Manufacturer's Product:__________________________________________


Product Specifications:


Manufacturer's Warranty:

2.
Reseller's Intended Use:


(including design/application use)


Sales Territory (if any):

3.
Special Requirements:


Import/Export License Requirements:


(To be paid by ________________)


Product Certifications:


(To be paid by ________________)


Mfg Product shipping, VAT, tariffs, duties to be paid by __________________

4.
Order Procedure and Shipping Instructions:

5.
Compensation to Manufacturer:

6.
Other Terms/Conditions:

Dated:__________________

[image: image1..pict]Clean Air Engineering, Inc.



EEMC

By:________________________


By:__________________________

Title:_______________________


Title:_________________________

EXHIBIT 1

PRODUCT WORKSHEET NO. 1

Cross-Marketing & Manufacturing Agreement

CleanAir/EEMC

Manufacturer (Engineering Owner):
EEMC

Reseller (Assembler):
CleanAir

The terms and conditions of this Product Worksheet statement shall control over any conflicting language in the parties Cross-Marketing & Manufacturing Agreement.

1.
Manufacturer's Product: 
EMRC GAS FLOW MONITOR


Product Specifications:
All Models and Configurations



Manufacturer's Warranty:
Application shall receive an EEMC warranty provided that application has been approved prior to sale by EEMC.


[   The following italic sentence was inserted by hand at signing by Ed Wadington and agreed to in writing by Bill Walker on Nov 4, 2002:]

If the warranty is implemented due to application failure EEMC warrant, ‘cap’ is 40% of the sale price of the system.

2.
Reseller's Intended Use:
CleanAir desires to build in France an instrument control unit that will incorporate Manufacturer's EMRC GAS FLOW MONITOR TECHNOLOGY.    EEMC shall retain all proprietary rights, trade secrets and like for any EEMC technology used in the construction of CleanAir instrument control units.  CleanAir shall retain all proprietary rights, trade secrets and the like for the CleanAir suggested improvements, to hardware and materials that are used in the construction of CleanAir instrument control units.


Sales Territory:
Western Europe, Eastern Europe & Africa

3.
Special Requirements:
All probes for EMRC Gas Flow Monitors shall be purchased from EEMC.  If any other probe is sold or supplied to CleanAir for an EMRC Gas Flow Monitor without written approval of EEMC, it shall be grounds for termination of this agreement.


Import/Export License Requirements:
To be paid by CleanAir.


Product Certifications:
To be paid by CleanAir, including all work necessary to achieve CE mark certification.


Shipping to CleanAir :
Mfg Product shipping, VAT, tariffs, duties to be paid by CleanAir.


Shipping from CleanAir:
To be paid by CleanAir or client

4.
Order Procedure and Shipping Instructions:
EMRC to be copied on all inquiries, proposals and orders.  EMRC to review inquiries and make recommendations including additional costs for special probes.

5.
Compensation to Manufacturer:
20% of instrument sale price includes all fees and one standard probe. Standard probe includes 316LC.  Stainless steel or C276 Hastalloy up to 1 meter effective length up to a 6 inch SS flange.  Special probe pricing will be negotiated on a case by case basis.

6.
Other Terms/Conditions:
EMRC will invoice each product upon shipment of probe showing probe cost and consulting services as separate items.

Clean Air Engineering, Inc.
Energy & Environmental Measurement Corp.

By:________________________
By:__________________________

Title:_______________________
Title:________________________ 

Dated:__________________
Dated:__________________ 

EXHIBIT 1
PRODUCT WORKSHEET NO. 2

Cross-Marketing & Manufacturing Agreement

CleanAir/EEMC

Manufacturer: CleanAir


Reseller:
EEMC
1.
Manufacturer's Product: CleanAir Express Sample Gas Conditioners


Product Specifications: Standard and Custom product line

Manufacturer's Warranty: 1 year parts and labor 
2.
Reseller's Intended Use: CleanAir will review and approve all product applications prior to sale in order to activate manufacturer’s warranty.

Sales Territory (if any): North, Central, and South America
3.
Special Requirements: To maintain our strict adherence to quality control – all spare and replacement parts must be purchased from CleanAir.
Import/Export License Requirements: Supplied by Exporting party.  Paid by EEMC

Product Certifications: To be supplied by Distributing party.  Paid by EEMC

Mfg Product shipping, VAT, tariffs, duties to be paid by: EEMC

4.
Sale Order Procedure and Shipping Instructions: CleanAir to be notified and consulted on all possible orders.

5.
Compensation to Manufacturer: Gas Conditioner Distributor Sale Price is deemed to be proper compensation to Manufacturer.  Pricing for modifications are subject to review.  

6.
Other Terms/Conditions: Special shipping, consulting, modifications, or other fees are to be paid for by EEMC.

Clean Air Engineering, Inc.
Energy & Environmental Measurement Corp.

By:________________________
By:__________________________

Title:_______________________
Title:________________________ 

Dated:__________________
Dated:__________________ 

6

